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STATEMENT OF CASE 


This action was brought by appellee, to enjoin 
appellant from entering upon Little Koniuji Island 
and removing foxes therefrom or in any way inter- 
fering with appellee in holding possession thereof. 

Little Koniuji Island is a small island in the 
Shumagin Group, situated on the west side of the 
Alaska Peninsula in South Western Alaska. 

Said Island has been occupied continuously 
since the year 1892, and perhaps long prior to that 
time, exclusively for the purpose of propogating 
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foxes thereon; just who the occupants were prior to 
the year 1902 is not clear but at that time the N. C. 
Company was in possession thereof, and the owner 
of the foxes and improvements thereon, and in that 
year sold the foxes and improvements thereon and 
its possessory right thereto, to one Lawrence Reid 
and the said Lawrence Reid held the possession of 
said island and was the owner of the foxes and im- 
provements situated thereon and occupied it, exclu- 
sively, for the purpose of propogating foxes thereon 
until July eighth, 1913, at which time he sold the 
foxes and ali improvements thereon and his possess- 
ory right to said island to appellant, Frank E. 
Whelpley, and at that time delivered to said Whelp- 
ley the possession of said island and the improve- 
ments and foxes situate thereon, the said Whelpley 
paying the sum of four thousand dollars therefor. 
The said Whelpley taking title thereto in his own 
name, in trust, however, for the Provincial Fox 
Company, a corporation, incorporated under the 
laws of New Brunswick in the Dominion of Canada, 
sgid company having furnished the funds with which 
to make said purchase. 

The appellee, Andvew Grosvold, bases his right 
to said island and to the injunction prayed for upon 
a purported lease, dated July 30th, 1914, which he 
claims was issued to him by the United States of 
America through the department of Commerce and 
Labor. | 

The suit was filed March 20th, 1916 and a tem- 
porary injunction was granted on the 27th day of 
March, 1916, Appellant, Defendant in the district 
court, filed his demurrer to plaintiff complaints up- 
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me 


on the grounds “that said complaint does not state 
facts sufficient to constitute a cause of action.” See 
page eleven of record. 

On the twenty-eighth day of March, said 
demurrer was overruled by the court, page 12 of 
of Record, to which ruling of the court Appellant du- 
ly excepted and exception ailowed. 

On April 12th, Appellant filed his answer to 
Appellee’s complaint denying the validity of the pur- 
ported lease, or any right of Appellee to the possess- 
ion thereof, or the foxes and improvements situated 
thereon, and affirmatively alleging’ possession of 
said island in himself, his right to the possession 
thereto, how acquired, and his ownership in the fox- 
es and improvements situated thereon. See answer 
pages 13 to 21 inclusive of record. 

On July eighth, 1916, the cause was tried before 
the Honorable Fred M. Brown, Judge at Valdez, 
Third Division, of the Territory of Alaska, and on 
the second day of August 1916, the said Judge filed 
his opinion, which was adverse to this Appellant, 
and on the twelfth day of August, 1916, the findings 
of fact and conclusions of law and the judgment was 
signed by the court and duly entered; from which 
said judgment this Appellant is prosecuting this ap- 
peal, ON THE GROUNDS ASSIGNED IN HIS AS- 
SIGNMENT OF ERROR. 

SPECIFICATION OF ERROR. 
We present the following specifications of error: 


The Court erred in overruling the demurrer in- 
terposed and filed by said defendant to the complaint 
of the plaintiff on the ground that said complaint 
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did not state facts sufficient to constitute a cause of 
action. 
II 

The Court erred in overruling the objections of 
the defendant made at the commencement of the 
trial of said cause to the introduction of any evi- 
dence offered by the Plaintiff in said cause upon the 
grounds stated in said objection. The said object- 
ion and the ruling of the Court thereon as shown by 
the record of the Court reporter, are as follows, to- 
wit: 

DIRECT EXAMINATION BY MR. JAMES. 

@. State your name and residence. 

A. Andrew— 

MR. GREEN. At this time we wish to object 
to the introduction of any evidence in this case for 
the reason that the lease was granted without any 
authority of law and for the further reason that if 
there was any authority of law for granting the 
lease on these islands that the Secretary of Com- 
merce has exceeded his authority in granting the 
lease in the manner and form in which he did and for 
that reason the lease is void and he has no rights; 
and for the further reason that the proper form of 
actic’ has not been brought, that this is an action to 
auiet title, when our statute provides (211) that in 
bringing an action to quiet title the person must be 
in possession and it is necessary to plead that posses- 
sion; in this ease he has not shown such possession 
as would entitle him to bring an action to quiet title 
—-ejectment would be the proper action. 

MR. WOOLEY. This is not an action to quiet 
title, but for a permanent injunction. 
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The objection was by the Court overruled and 

defendant allowed an exception to the ruling. 
III 

The Court erred in permitting the introduction 
in evidence by the piaintiff at the trial of said cause 
of an exhibit marked Plaintifi’s Exhibit “A” and in 
permitting the Plaintiff to testify concerning the 
same. The questions propounded, the answers there 
to, the objections of the Defendant and the ruling of 
the Court upon such objections as shown by the rec- 
ord are as follows, to-wit: 

Q. I show you this lease (handing witness pa- 
per) and ask you if that is your signature and the 
lease that resulted from the bid? Look at the sig- 
nature on the last page, and tell us if that is your 
signature. 

A. Yes, that is my signature. 

MR. JAMES. We ask for the Court to take 
judicial knowledge of the signature of Edwin T. 
Sweet, acting for the Department of Commerce and 
Labor in executing this lease, and we offer it in evi- 
dence. 

MR. GREEN. We object to its introduction 
in evidence for the reason that the lease is void in 
that there is no law whereby that Department is giv- 
en the privilege of granting leases and if the Court 
should even find that there was some statutory au- 
thority for it, that this lease is not a lease that should 
be granted and that the department had no author- 
ity to grant a lease in the manner which they grant- 
ed this, by advertising for bids, crippling and inter- 
fering with an industry which the statute was in- 
tended to foster and encourage. 
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THE COURT. I am not assuming at this time 
to pass on that question, that is really the question 
to be determined in the trial of this case. ‘The ob- 
jection will be overruled. 

Defendant allowed an exception to the ruling. 
‘The lease is admitted in evidence, marked Plaintiff's 
Exhibit “A”—a copy is attached hereto and made a 
part hereof. 


IV 

the Court erred in overruling Defendant’s ob- 
jections to the introduction of an exhibit marked 
Plaintifi’s Exhibit “B” introduced by the Plaintiff 
at tne trial of said cause. The questions propound- 
ed, the answer of the Plaintiff thereto, the objections 
of Defendant and the rulings of the Court upon such 
vbjections ag shown by the record being as follows, 
to-wit: (212). 

(). What was the rental value of that property, 
the Little Koniuji Island? How much per year? 

A. The department offered the lease for at 
least $200 per year. 

Q. And what was your bid for it? 

A. $205.00. 

Q. Did you pay that rent? 

.\. I paid that rent to the department. 

MR. JAMES. We offer this receipt in evidence 
being a receipt from the department for the first 
year’s payment on this lease. 

MR. GREEN. We make the same Spiaeitene 

Objection overruled; Defendant allowed an ex- 
ception. The receipt is admitted in evidence, mark- 
ed Plaintiff’s Exhibit “B”; copy is attached hereto 
and made a part hereof. 
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The Court erred in permitting the Plaintiff to 
testify concerning the Defendant’s possession of a 
certain Island the title to which was disputed herein. 
The questions propounded, the testimony of the 
plaintiff, the objections of Defendant and the rulings 
or the Court upon such objections as shown by the 
record being as follows, to-wit:— 


Q. Did the Defendant, F. E. Whelpley, at any 
time have possession of Little Koniuji Island? 

MR. GREEN. We object; he has not shown 
whether or not he is prepared to answer the ques- 
tion; he has not laid the foundation. 

BY THE COURT. You may ask him if he 
knows. Objection overruled. 

Q. Answer the question. 

A. I understood that he had possession of the 
island, acting for the Fundy Fox Company. 

MR. GREEN. We move to strike the answer 
as not responsive to the question. 

Motion denied, Defendant excepts. 

MR. GREEN. Also, it is not shown he knows. 

THE COURT. Do you know that he was ever 
there? [That Mr. Whelpley was in possession there? 

A. Yes, your Honor, acting for the Fundy Fox 
Company. 

Objection overruled; Defendant excepts. 

VI 

The Court erred in permitting the Plaintiff to 
introduce exhibits marked Plaintiff's Exhibits “C” 
and “D” over the objection of the Defendant. The 
questions propounded, the testimony of the Plain- 
tiff, the objections of the Defendant, and the rulings 
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of the Court upon such objections as shown by the 
record being as follows: 

(3. When did you first meet Mr. Colwell? 

A. Imet him the 18th day of March, 1914. 

@. Where did you meet him? 

A. Sand Point. 

(). In what connection did you meet him? 

A. He was introduced by letter from the 
Fundy Fox Company as their agent in their Alas- 
ka business and also held a letter of introduction 
from the company to present to me (213). 

MR. JAMES. We offer in evidence these let- 
ters from the Fundy Fox Company to Andrew Gros- 
vold. 


MR. DIMOND. We object to them as incom- 
petent, irrelevant and immaterial and not having 
been signed. And there is no proof offered that this 
company is in existence and they cannot be intro- 
duced under the law to bind the Defendant. In the 
first place, it does not identify this particular island 
or have any reference to it, and in the second place, 
there is no testimony that there is such a company 
in existence as the Fundy Fox Company—it is in- 
competent evidence. 

THE COURT. I don’t know what its effect or 
weight may be at this time. These rulings will be 
considered as pro forma rulings and at the conclu- 
sion of the case, any motion to strike testimony that 
is not relevant may be made and will be granted. At 
this time I cannot see the relevancy of it, neither 
ean I say it has no purpose or relevancy. The ob- 
jection will be overruled and exception allowed. 

The letters are admited as Plaintiff’s Exhibits 


Page Nine 


“C” and “D”; copies are attached hereto and made 
a part hereof.” 


Vil 


The Court erred in overruling the objections of 
Defendant to the testimony of Plaintiff concerning 
conversations he had with Mr. Colwell. The ques- 
tions propounded, the testimony of the Plaintiff, 
the objections of Defendant, and the ruling of the 
Court upon such objections as shown by the record 
being as follows, to-wit: 

Q. Did you have any conversation with Mr. 
Colwell regarding the Littie Koniuji Island? 

A. Yes, sir. 

Q. State what that conversation was. 

MR. DIMOND. We object to that on the 
ground that there has been no proof offered in evi- 
dence that Mr. Colwell had any right whatever to 
bind this Defendant or was in any manner an agent 
of the Defendant. 

THE COURT. It seems as though this was a 
little bit anticipating the defense. If you rely upon 
the lease here, it would seem that would be sufficient 
until there was some evidence offered on the part of 
the Defendant. 

MR. WOOLEY. We are willing to rely upon 
our lease as to the island, but as to the foxes on the 
island, we want to show that Grosvold acquired title 
through a subsequent arrangement with Colwell. ** 

MR. GREEN. We would like to object on the 
same grounds, that it is not shown that Colwell had 
anytning to do with the island. 
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Objection overruled, Defendant allowed an ex- 
ception. 

VII 

The Court erred in permitting the Plaintiff to 
introduce over the objection of Defendant an ex- 
hibit marked Plaintiff’s Exhibit “G”, introduced by 
the Plaintiff at the trial of said cause. The ques- 
tions propounded, the answer of the Plaintiff there- 
to, the objections of Defendant and the rulings of 
the Court upon such (214) objections as shown by 
the record being as follows: 

“MR. JAMES. We want to offer in evidence 
the articles of incorporation of the Fundy Fox Com- 
pany to show that the witness is wrong. 

THE WITNESS. I don’t know anything about 
the Fundy Fox Company, whether they are incor- 
porated or not; they were not when ! left them, 
when I left them as a partner. 

Q. When was that? 

A. The 17th day of January, 1914. 

MR. JAMES. We offer these articles of incor- 
poration of the Fundy Fox Company, and we offer 
this statement with the articles. 

MR. DIMOND. We object to this. This is an 
incorporation organized under the laws of the State 
of Maine, and there is nothing to show any connec- 
tion between this incorporation and the limited co- 
partnership to which the witness has testived. 

THE WITNESS. I have my release from Mr. 
Williams and Mr. Baker and the Fundy Fox Com- 
pany partnership. 

THE COURT. Do vou know anything about 
this corporation? 
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A. No, sir. 

THE COURT—Did you ever hear of it before? 

A. No, sir. 

MR. JAMES. Do you know Mr. Williams? 

A. I do. 

Q. Weren’t you interested with him in the 
Fundy Fox Company? 

A. Not in no Fundy Fox Company, incorpor- 
ated, no, sir. 

THE COURT. They will be admitted for 
what they are worth. Geo. W. Barker, was he your 
partner in the Fundy Fox Company? 

A. Yes, sir. 

MR. JAMES. The purpose of presenting these 
articles at this time and the certived copy of that 
statement was because the witness on direct exam- 
ination testified distinctly that the Provincial Fox 
Company dealt in blue foxes exclusively whereas 
the Fundy F’ox Company dealt in the black and cross 
foxes, in other words limiting the Fundy Fox Com- 


pany to other than blue foxes. 


THE COURT. This will be admitted as a mat- 
ter going to the credibility of the witness. 

Defendant allowed an exception to the ruling. 

The articles of incorporation, with the state- 
ment referred to attached, are admitted in evidence, 
marked Plaintiff’s Exhibit “G”’; copy is attached 
hereto and made a part hereof. 

IX 

The Court erred in sustaining plaintiff’s objec- 
tions to a question propounded to plaintiff by coun- 
sel for the Defendant. The question propounded, 
the objections of Defendant and the rulings of the 
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Court upon such objection as shown by the record, 
being as follows, to-wit: 

“Grosvold recalled by Mr. Dimond. 

Q. Have you not received information from 
the Department of Commerce recently that they 
have abandoned their method of leasing this little 
Koniuji Island and other fox islands by calling for 
bids and they intend hereafter to lease the islands to 
the parties in possession? 

MR. JAMES. We object to that as incompet- 
ent, irrelevant and immaterial. 

Objection sustained; Defendant allowed an ex- 
ception. 

Xx 

The Court erred in refusing to adopt and make 
and enter (215) the Findings of Fact and Conclu- 
sions of Law and Decision herin, to which refusal 
the Defendant duly excepted and the excepticn was 
allowed. 

XI 

The Court erred in making, filing and entering 
its Findings of Fact and Conclusions of Law, made, 
filed and entered herein on the 12th day of August, 
1916, over the exception to the same made by the 
deferdant, which said exceptions were duly allowed 
by the Court. 

XII 
that the Court erred in making, filing and en- 
tering its judgment and decree herein, made filed 
and entered on the 12th day of August, 1916, for the 
following reasons: 
(1) The complaint did not state facts suffi- 
cient to constitute a cause of action (a) for the 
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reason that Appellee had at that time and has now, 
a plain speedy and adequate remedy at law, (b) 
The complaint does not allege that the Appellee 
(Plaintiff below) was in possession of the island, or 
that Appellant, (Defendant below) was not in pos- 
session, or that the foxes Appellant was removing 
from the island was the property of Appellee or 
that he was being injured in the removal of the fox- 
es or that Appellee was entitled to the possession of 
the foxes that Appellant was removing from the is- 
land, or that they were not the property of Appel- 
lant. (c) The complaint fails to set out specifi- 
eally in what way, if any, he was injured by the al- 
Jeged trespass of Appellant, or to show specifically 
that he had no plain speedy and adequate remedy at 
law. 

(2). That the purported lease upon which Ap- 
pellee based his cause of action was, and is void (a) 
because the department of Commerce and Labor had 
no authority to grant said lease, (b) That if the 
Department of Commerce and Labor did have au- 
thority to lease said island, it did not have authority 
to grant a lease to Appellee or to anyone that was 
not in actual possession of said island and using and 
occupying it for the purpose of propagating foxes 
thereon, (c) That Appellant being in the peace- 
able and undisputed possession of said island at the 
time the purported lease was granted and he having’ 
tendered to the Department the minimum amount 
for which said island was offered to be leased, the 
Department of Commerce and Labor had no author- 
ity to grant the lease to anyone else. 

(3) That the Decree is erroneous for the rea- 
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son that it did not give Appellant a reasonable time 
to remove his property, which the undisputed evi- 
dence shows belonged to him consisting of some sev- 
enty-five pair of blue foxes (one hundred and fifty 
foxes) worth between nine and ten thousand dollars 
and other improvements situated thereon. 


THE ARGUMENT. 


We will first consider the contention that the 
coniplaint does not state facts sufficient to consti- 
tute a cause of action. 

The Appellee (Plaintiff beiow) has attempted to 
invoke the extraordinary remedy of injunction. 

It is our contention that before a court of equity 
will assume jurisdiction where this drastic remedy 
is sought; the complaint must affirmatively state 
in clear and unequivocal terms every essential fact, 
in clear and concise language, necessary to show 
that plaintiff is entitled to the relief sought and in 
addition thereto that there is no plain, speedy and 
adequate remedy at law. 

In this case the complaint does not allege that 
Plaintiff was in possession of Little Koniuji Island 
or that he ever entered into possession thereof un- 
der his purported lease or otherwise or that he was 
ever in possession of said island. Neither does the 
complaint allege that Appellant is not in possession 
of said island or that he is not entitled to the pos- 
session thereof, neither does the complaint charge 
that Appellant unlawfully entered upon said island. 

Paragraph 5 of the complaint, page 2 of record 
states: “That cn or about the fifteenth day of Nov- 
ember, 1915 Plaintiff stocked said island with seven 
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pair of blue foxes and piaced a keeper in charge 
thereof.” 

But that allegation does not state that Appellee 
entered into possession of the island. It does not 
state that Appellee maintained a keeper thereon, or 
that Appellee had a keeper on the island at the time 
the action was brought. In fact, there is nothing in 
the complaint that can be construed to infer that 
Appellee was ever in possession of the island. 

We also find, as above stated, no allegation that 
Appellant was not in possession or was not entitled 
to possession; In paragraph six of the complaint, 
Appellant is referred to as trespassing in the follow- 
ing language (Page 3 of record) “and said Defend- 
ant threatens to repeat said trespass and threatens 
to injure Plaintiff if Plaintiff in any wise interferes 
with said trespass of Defendant.” 

This is the first time the word trespass is used 
in the complaint, but it uses the words “said tres- 
passes,” therefore, it is only a vague and indefinite 
conclusion if at all and not an affirmative allegation; 
Neither does it state in what way Appellant has 
trespassed, if at all. We also find in paragraph 
eight of the complaint, (page 3 of record) the word 
trespass is again used in the following language: 
“That Plaintiff is deprived of all use of said island 
by reason of said trespass and said threat of injury ; 
and is wholly without means of ascertaining’ the 
number and value of the foxes so trapped and appro- 
priated by said Defendant and will ever be unable 
to determine the damage of future trespasses which 
are now theratened.” The word trespass as here 
used is also a conclusion and not an allegation. 
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It is very apparent that the words trespass as 
used in each instance are simply conclusions as dis- 
tinguished from allegations of fact necessary to con- 
stitute a cause of action; we call the attention of the 
Court to the fact that the allegation, “That Plaintiff 
is deprived of all use of said island by reason of said 
trespasses,” creates a strong presumption that Ap- 
peliant is in possession of said island and that Ap- 
peilee is wholly out of possession; and this conclus- 
ion becomes more forcible in view of the fact that 
the complaint nowhere alleges that Appellee is in 
possession, or that Appellant is not in possession 
thereof. 

In support of this contention we call attention 
to paragraph seven of said complaint, (page 3 of 
record) which reads: 

“The Defendant first entered upon said island 
contrary to the rights of Plaintiff on or about the 
month of September, 1914, and trapped approxi- 
mately thirty-five pair of blue foxes, and appropria- 
ted them to his own use to the great damage of 
Plaintiff, said foxes being on said island when leased 
as aforesaid by Plaintiff.” 

This allegation clearly shows that the island 
was stocked with Blue Foxes at the time Appellee 
claims to have leased it from the Government, the 
last clause of the paragraph reads: “Said foxes be- 
ing on said island when leased as aforesaid by 
Plaintiff.” 

A careful examination of said purported lease 
clearly shows that if the lease is not valid it in no 
way gives Appellee any right to the foxes thereon. 
At the time the lease was granted (see copy of lease, 
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pages 5 to 10 inclusive of record). It also becomes 
apparent from an examination of the complaint, 
that it nowhere states that the Appellee is the owner 
of said foxes or entitled to them. Although it states 
that Plaintiff was damaged by their removal, he 
does not explain in what way he was damaged, the 
statement is a conclusion not supported by any alle- 
gation of fact in the complaint. 


It is a fact of current knowledge well known in 
Alaska that there are no Blue Foxes native to Alas- 
ka but have been imported to Alaska and propagated 
here and are domesticated, the same as horses, cat- 
tle, sheep or any other domestic animal, and the fact 
that the complaint alleges that the foxes trapped by 
Appellant which were on the island when Appellee 
leased it were “Blue Foxes” and does not affirma- 
tively allege that they were wild foxes, having no 
owner, raises the presumption that they are owned 
by some one; and the complaint failing to allege 
that Appellee was the owner, clearly raises the pre- 
sumption that Appellant is the owner and that he 
was, to say the least, in constructive possession of 
the island, and that in trapping said foxes he was 
not trespassing but entering’ upon the island to re- 
move some of his property which he had a perfect 
right todo. The law always presumes that the acts 
of a person in the ordinary transaction of affairs is 
legal until the contrary is shown, which said com- 
plaint fails to do. 


The complaint states in paragraph five that on 
November 15th, 1915, Plaintiff (Appellee) stocked 
said island with seven pair of Blue Foxes (14 foxes) 
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and in paragraph six of said complaint (pages 2 and 
5 of records) it states: 

“That. Defendant on or about the sixteenth day of 
December 1915 entered upon said island in company 
with John Gardner, Conrad Syvesten, Govin Stew- 
art and John Polatoff without the consent of the 
Plaintiff, and trapped many of the said foxes and 
appropriated them to his own use to the great dam- 
ago of the Plaintiff; and on the nineteenth day of 
December, 1915, said Defendant landed again on said 
island and trapped and appropriated many of said 
foxes to his own use and without the consent of the 
Plaintiff and to the Plaintiff’s great damage, and on 
many oeeasions thereafter, too numerous to mention 
Defendant and his agents have come on said island 
without Plaintiff’s consent and have trapped foxes 
thereon and Defendant has appropriated the same 
to his own use.” 

According to the above allegation, Appellant 
(Defendant below) landed on said island, on two oc- 
casions, one of which was less than a month after 
Appellee in his complaint alleges he stocked said is- 
land with seven pair of foxes, and the second occas- 
ion a few days over a month thereafter, and alleges 
that on each occasion Defendant trapped many of 
said foxes, and on many occasions thereafter, too 
numerous to mention, Defendant landed and trapped 
many of said foxes. The complaint does not state 
how many foxes it would require to constitute a 
sreat many but it certainly could not be claimed that 
seven pair of foxes are a great many. The logical 
conclusion to be drawn from the above paragraph is 
that there were a great many Blue Foxes on the is- 
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land when Appellee placed the seven pair thereon, 
otherwise Appellant could not have removed so 
many, and Appellee having only placed seven pair 
of foxes thereon Appellant had removed all of the 
seven pair, therefore, Appellee had nothing on the 
island when he brought the injunction proceeding 
and there is no grounds upon which a Court of Equi- 
ty could take jurisdiction. His remedy was an ac- 
tion at law for damages. While said complaint by 
inference clearly indicates that there were a great 
many Blue Foxes on the island at the time Appellee 
claiins he stocked it with seven pair of Blue Foxes. 
Appellee makes no showing of ownership other than 
the seven pair, yet it does not appear that he placed 
any mark on those he placed there or that there was 
any way of distinguishing them from those already 
on the island, and he not being the owner of the 
Foxes already there, if he deliberately mingled his 
foxes with those belonging to Defendant (Appellant 
herein) he certainly cannot enjoin Defendant (Ap- 
pellant) from removing his own foxes, because, per 
chance Appellant might remove some of Appellee’s 
foxes because he was unable to distinguish them 
from his own but through no fault of Appellant. 

For the reasons above stated we urge that De- 
fendant’s (Appellant’s) demurrer should have been 
sustained. 

We furtehr urge that Defendant’s demurrer to 
the evidence at the beginning of the trial just after 
the first witness was sworn but before any evidence 
was given (see pages 28 and 29 of record) should 
have been sustained; Defendant’s answer (see pages 
13 to 21 inclusive of record) clearly shows that if 


Page Twenty 


Appellee has any cause of action it is at law and not 
in equity. 

We are not disputing the fact that if a Court 
onee acquires jurisdiction in equity, it acquires it 
for all purposes, and can consider and decide the 
questions at law involved in the case, as well as ques- 
tions of equity, but it is our contention that the 
Court never acquired jurisdiction in equity and not 
having acquired that jurisdiction the answer, which 
clearly showed that if Plaintiff (Appellee herein) 
had any cause of action, it was an action at law; did 
not confer either legal or equitable jurisdiction upon 
the Court, ana the Court not having acquired juris- 
diction, had no right to proceed with the trial, neith- 
er did it acquire jurisdiction by proceeding with the 
trial, over our objection above referred to , which 
was timely made at the beginning thereof. 

In suppcrt of our contention we _ respectfully 
eall attention to the following authorities: 


Section 44, pages 349 and 341, vol. 14, Runng 
Case Law. We quote that part of said section be- 
ginning with the last word in line four, page 341 as 
follows: 


“But equity is chary of its powers, and or- 
dinarily employs them only when the impotent 
or tardy process of the law does not afford that 
complete and perfect remedy or protection 
which the individual may be justly entitled to. 
When there is a choice between the ordinary 
process of the law and the extraordinary reme- 
dy by injunction and the legal remedy is suffic- 
ient, an injunction will not be granted.” 
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Phoenix Mutual Liiz Insurance Company vs. 
Bailey, 18 Wail 616—20 U.S. (L. ed.) 501. 

Grand Chute vs. Winegar, 15 Wall 3538, 21 U.S. 
(L. ed.) 174. 

Francis vs. Flinn, 118 U. S. 382— 30 U.S. (L. ed) 
165. 

Shelton vs. Platt, 189 U. 8. 591—35 U.S. (L. ed) 
278. 

Allen vs Pullman Palace Car Co., 189 U.S. 638 
—35 U.S. (L. ed) 308. 

Locassagne vs. Chopuis, 144 U. 8. 119—86 U. 5. 
(L.ed) 368. 

Pittsburg, ete., R. Co. vs. Board of Public Works 
172 U.S. 82—43 U.S. (L. ed) 354. 

Cruikshank vs. Bidwell, 176 U 8S. 73—44 (L. ed) 
377. 

_ Black vs. Jackson, 177 U. 8. 8349—44 (L.ed.) 801. 
- Potts vs. Hollen, 177 U. S. 865—44 (L.ed) 808. 

That our code gives Appellee a plain speedy, 
and adequate remedy at law there can be no doubt, 
Chapter Thirty-two; Page 470 compiled laws of 
Alaska, which is an act passed by Congress June 
6th, 1900 makes ample provision for acquiring pos- 
session with damages and Chapter forty-one, page 
492 provides for injunction pendante lite and we 
contend that his complaint on its face shows that 
an action for possession was his remedy but that 
the complaint fails to state facts sufficient to give 
the Court jurisdiction under that Act, neither does 
it state facts sufficient to give the Court equitable 
jurisdiction but on the contrary shows on its face 
that the court has no jurisdiction in equity, and the 
court having acquired neither legal or equitable 
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jurisdiction our demurrer to the complaint should 
iave been sustained and the court having overruled 
the demurrer to the compiaint, cur demurrer to the 
evidence should have been sustained, and upon the 
trial the court should have denied Plaintiff (Appel- 
lee) any relief and dismissed the action. 

We are not unmindful of the fact, that the dis- 
tinction between actions at law and suits in equity 
and the forms of al! such actions and suits, are abol- 
ished, and that all actions are denominated civil ac- 
tions, but as this Court has repeatedly held, it is 
simply the distinction between the actions that is 
abolished; but the distinction between Law and 
Equity still remains, an attempt to abolish that dis- 
tinction would be unconstitutional, but over statute 
expressly provides for legal actions and equitable 
actions thereby affirming the distinction. 

If was the intention of Congress by that Act to 
brush away the cobwebs that had accumulated 
around the two froms of actions and to simplify the 
proceedings but not to take away the substance. 
Section 889, page 394 compiled laws of Alaska pro- 
vides: “Tine complaint shall contain, First, the title 
of the cause, specifying the name of the Court and 
the name of the parties, Plaintiff and Defendant. 
Second, a plain and concise statement of the facts 
constituting the cause of action without unnecessary 
verbage.” 

It is evident that this section of the statute 
makes it just as essential that a complaint should 
state every material and jurisdictional fact as it was 
at common law. 

The complaint in this case having failed to state 
sufficient facts to clearly indicate to the Court that 
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Plaintiff was without an adequate remedy at law, 
was not sufficient to give the court jurisdiction in 
equity, and Defendant, Appellant, having objected 
to the proceeding’s at every stage thereof, did not 
waive his right to a jury trial, although, he did not 
demand a jury in so many werds, he saved his rights 
at every stage of the proceedings, by demurrering 
to the complaint, objected, to the Court hearing any 
evidence on part of Plaintiff, at the beginning of the 
trial and demurrered to Plaintiff’s evidence when 
he rested his case, and insisted at all times that the 
Court was without jurisdiction to try the case: Had 
the Court sustained our demurrer to the evidence, 
Plaintiff, Appellee, would have pursued his remedy 
at law and automatically the case would have been 
piaced on the law side of the calandar with the jury 
cases and tried by jury; but the complaint neither 
stated an action at law or a suit in equity we insist 
that we pursued the proper course and have not 
waived our right to a trial by jury. 


In support of our contention we call the atten- 
tion of the Court to the following’ cases decided in 
the Supreme Court of the United States: 


Black v. Jackson, supra, and Potts v. Holland, 
supra, in Black v. Jackson, Defendant filed an ans- 
wer in which a jury trial was demanded, but the 
answer was withdrawn to perimt the Defendant to 
demurrer to the complaint, and the demurrer hav- 
ing been overruled the Defendant filed an amended 
answer in which there was no mention of a_ right 
toa jury trial. Plaintiff demurrered to Defen- 
dant’s answer and the demurrer was sustained. De- 
fendant stood on his answer and judgment was ren- 


dered against him, granting a manditory injunction, 
this judgment was upheld by the Supreme Court of 
Okiahoma and Defendant appealed to the Supreme 
Court of the United States; Judge Harlan in ren- 
dering the opinion of the Court said: “We are of the 
opinion that the case made out by the Plaintiff was 
not such as to entitle him to a mandatory injunction 
and that the Court of Original jurisdiction errored 
in determining the case without a jury. The decree 
of the Supreme Court of the Territory is therefore 
reversed and the case is remanded with directions 
to set aside the decree and for such further pro- 
eeedings as will be consistent with law and this 
opinion.” 

The case of Potts vs. Hollen was the next case 
on the calendar in the Supreme Court of the United 
States. The facts are practically the same except 
the Defendant made no mention of a right to trial 
by Jury at any stage of the proceeding and there 
was no demurrer to the answer. The Plaintiff filed 
a reply denying each and every material allegation 
in the Defendant’s answer. When the plaintiff rest- 
ed the Defendant demurred to the evidence upon 
two grounds. 

(1). It did not sustain the allegations of the 
petiton. 

(2). It did not show that the plaintiff had a 
cause of action. The demurrer was overruled and 
exception to the action of the Court being taken, the 
Defendant stood upon the demurrer and introduced 
no evidence. The trial Court without a jury render- 
eda judement for the Plaintiff. The Supreme Court 
of the United States reversed the case. Judge Har- 
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lan speaking for the Court used the following lan- 
guage: 

“For the reason stated in the opinion in Black 
vs. Jackson just decided (177 U.S. 349) ante, 20 
sup. Ct. Rep. 645, we adjudge that the issue of fact 
involving the right of possession of the premises in 
dispute could not properly be determined without 
the aid of a jury, unless a jury was waived. Without 
repeating what was said in that opinion we also hold 
that the case made by the Plaintiff was not such as 
to entitle him to a mandatory injunction.” 

The Court will observe that both cases above 
referred to involved the right of possession to land 
the title to which was in the United States, and in 
each case the rights of the parties had been passed 
upon by the Interior Department upon application 
for patent and every question raised had been pre- 
viously decided against the Defendant and in favor 
of the Plaintiff and yet the Court held that the case 
was not one where equity weuld intervene and 
grant a mandatory injunction, and we insist that 
this of Appelant’s is one showing much stronger rea- 
sons why Appellee is not entitled to a mandatory 
injunction. 

Regarding the validity of the purported lease 
we insist that it is void. 

first: For the reason that Little Koniuji Isl- 
and never was and is not now under the jurisdiction 
of the Department of Commerce and Labor and for 
that reason, that Department had no authority to 
erant the lease. 

Second: That if said island was under the De- 
partment of Commerce and Labor that it was with- 
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out authority to grant a lease to the island. 

Third: If it did have authority to lease the isl- 
and, the authority only authorized the Department 
to grant a lease to the person actually in the posses- 
sion of the island and occupying and using it for the 
purpose of propagiating foxes thereon. 


Regarding the contention that the island never 
had been and was not at the time the purported 
lease was granted under the jurisdiction of the De- 
partment of Commerce and Labor, we call the 
Court's attention to the fact that the statutes of the 
United States places all public lands under the juris- 
diction of the Department of the Interior and when 
Alaska was ceded to the United States, all public 
lands passed automatically under the jurisdiction - 
of the Interior Department by virtue of that statute; 
true 2 littie tract of land at Sitka and perhaps a lit- 
tle tract at one or two other places in Alaska which 
was occupied by the military and reserved for that 
purpose passed under the jurisdiction of the War 
Department but Little Koniuji Island was not in- 
eluded in any of them, and with all other public lands 
passed under the jurisdiction of the Department of 
the Interior and being placed there by a statute of 
the Uuited States, it could not be removed from that 
department by Executive order in absence of stat- 
utory authority which we contend does not exist. 


We do not dispute the fact that the President 
of the United States always has had_ the inherent 
power to make reservations for specific purposes 
but the authority to create the reserve did not give 
him the authority to transfer the land so reserved 
from the Interior Department to another depart- 
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ment, if there was a statute which provided that 
land veserved for a specific purpose, should be under 
a certain department, The land so reserved would 
by virtue of that statute automatically pass under 
the jurisdiction of the department to which the 
jurisdiction was given; In other words, it would be 
the statute that made the transfer not the order of 
the President, the order making the reserve was 
simply the means by which the statute operated. 
The same principal applies to a reservation by stat- 
ute, if the statute simply creates the reserve but 
makes no provision for the transfer of the land in- 
eluded in the reserve to another department it re- 
imains under the jurisdiction of the Interior Depart- 
ment unless there is in existence at the time the re- 
serve was made, a statute which provided that lands 
reserved for that purpose should be under the super- 
vision of a certain department in which case the land 
so reserved would automaiically pass to the juris- 
diction of that department. But an executive order 
by the President would neither add to nor diminish 
the force or effee! of the statute, 1nless such order 
is expressly or by clear inference authorized by 
statute. But Appellee will insist that Little Koniuji 
Island and all other Islands occupied or leased in 
Alaska for the purpose of picpogatine foxes hav: 
heen under the supervision and control of other de- 
partments, first under the department of the Treas- 
ury snd when the Department of (ommerce and 
Labor was created by Congress, was transferred to 
that department and was under that departmen: 
when the purported ‘ease was granted to Appellee. 
We contend that on whe contrary neither of said de- 
partments ever had jurisdiction over them and es- 
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pecially over Little oniuji. 

In order that the court may more clearly under- 
stand our contention, we will briefly state a little of 
the early history of Alaska. 


When Alaska was first ceded to the United 
States, Congress considered it of too little value to 
waste time investigating its possibilities or ascer- 
tain it’s wants and needs. Apparently the only thing 
of value in Alaska was the Pribiloff Islands which 
had some value on account on seal rookeries thereon, 
and those islands were accordingly reserved by 
statute and on account of the Revenue Cutter ser- 
vice being under the jurisdiction of the Secretary 
of the Treasury, the Prihiloff Islands were placed 
under the supervision of the Treasury Department. 
This was dene in order that the Revenue Cutter ser- 
vice could patrol the islands and protoct the seals. 
At about this time the U. S. Courts in San Fran- 
cisco and a Jittle later alsc the U. S. Courts in Wash- 
ington and Oregon were given concurrent jurisdic- 
tion to try cases coming from Alaska. But the Revy- 
enue Cutter service was the only means any depart- 
ment had of exercising or enforcing its jurisdiction 
in Alaska, There are hundreds of small rocky isl- 
and: in Southwestern; Alaska which were apparent- 
ly of no value and certainly not for agriculture for 
most of them were incapable of being cultivated. 
But vast numbers of sea birds nested and reared 
their voung upon those silands each spring and sum- 
mer, which furnished ideal food for rearing young 
foxes and the fish in the surrounding water could 
he eaught and fed to the foxes the balance of the 
vear. There were no foxes on those small islands 
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and their distance from other islands or adjacent 
land was such that foxes could not swim to or from 
them, and the idea was conceived that those islands 
would make ideal fox ranches. Domesticated Blue 
Foxes were brought from Eastern Canada and 
placed on some of the islands, the owner residing 
there and caring for them. The experiment proved 
a success and in a few years there were a great 
many of the islands taken up and occupied as fox 
ranches; but some of the islands which were not too 
remote from some settlement to prevent small sail- 
ing boats reaching them were annoyed by persons 
who would go to the island, set up a tent, stake a 
tract of land and claim a squatters right for a pros- 
pective homestealer when the law permitted home- 
steads in Alaska. But his real object was to have 
as excuse to remain there and steal the ranchers 
foxes. By this time there was a Court established 
at Sitka but this Court was not as accessible as the 
Court in San Francisco, Seattle or Portland for the 
reason that at that time the only communication be- 
tween Sitka and thes islands was by way of Seattle 
or San Francisco. The Department of Justice was 
impotent so was the Department of the Interior. 
Congress hal not yet awakened to the neels of Alas- 
ka and would do nothing. The Treasury Department 
by means of its Revenue Cutter service, which it 
maintained in Alaska, was the only department that 
had any potent means of inforceing law and order 
among those islands. 


The Secretary of the Interior seeing the impor- 
tance of the Fox Industry if sufficiently protected, 
requested the Secretary of the Treasury as a mat- 
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ter of comity between departments to afford what 
protection he could to the Fox ranchers unti! some 
action of Congress could be secured; through the 
comity between the departments, at the suggestion 
of the Captains of the Revenue Cutters the system 
of granting yearly permits for the nominal sum of 
One hundred dollars, to such of the Fox Ranchers 
as desired or needed protection. The permits were 
never obligatory; but when a permit was granted if 
anyone went upon the island against the wishes of 
the person holding the permit, a Revenue Cutter 
wouid call at the island, arrest the intruder and if he 
had any Blue Fox skins, they were given to the 
rancher and the intruder was locked up in the fore- 
castle until the Captain of the Cutter felt disposed 
to release him. This summary manner of dealing 
out Justice was certainly effective and had the desir- 
ed effect. 


But this permit was never granted to anyone 
but the actual occupant of the island, and then only 
when he was actually engaged in propogating foxes. 
The custom was universal and permits were never 
granted to half the islands that were used for propo- 
gating foxes, for the reason, that the rancher was 
not bethered with intruders and therefore did not 
request protection. 


Congress awoke for the first time in the year 
1898 and on May 14th of that year passed an Act 
extending the Homestead law to Alaska and in the 
same Act made provisions for acquiring rights of 
way for railroads in Alaska and in that Act made 
the following provisions: 

“Provided, that the Annette, Pribiloff Islands 
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and the islands leased or occupied for the propoga- 
tion of foxes be exempt from the operation of this 
Act” (It is evident that the physicai conditions are 
such that there was no necd for the exemption so far 
as the right of way for Railroads was concerned), 
it is therefore evident that Congress made the ex- 
emption to prevent intruders from initiating a 
Homestead location thereby protecting the occu- 
pants of the islands, who were actualiy engaged in 
propogating foxes. 


it is evident that the exception had the desired 
eifect, for the islands have not since that date been 
bothered with intruders and in 1900 the practice of 
granting permits was wholly discontinued and no 
attempt was ever made to lease any of tne fox isi- 
ands until the year 1913, and during that thirteen 
years the fox industry grew with*inarvelous rapid- 
ity and the value of the foxes on the various islands 
increased more than two million dollars. It was be- 
heved that the exception above quoted was a direct 
recognition, by Congress of their rights, and that 
Congress had wisely protected them against intrud- 
ers but refrained from enacting any further legis- 
lation but left the fox ranchers free to develop the 
industry along the lines that experience dictated. 


Congress had justified this belief for it had set 
a precedent. When gold was discovered in Caiifor- 
nia in 1849, Congress passed no direct legislation 
for twenty three years, 1872 being the first year that 
there was any affirmative legislation, and all it did 
then was to enact the rules and regulations made by 
the miners which the courts of California had al- 
ready recognized and enforced, but Congress did 
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except all mineral lands from the operation of the 
Homestead law, when the homestead right was ex- 
tended to the public lands of California, and Con- 
gress has ever since exempted mineral lands from 
the operation of the Homestead Law but the first 
time, excepting land from the operation of the 
Homestead, law was construed as creating a reserve 
of the land so exempted was in the opinion given 
by Attorney General Moody, rendered June 24th, 
1505, Vol. 25 of opinions of Attorney General, Page 
497, 

We will consider this opinion of the Attorney 
General at another place in our brief, but at this 
time we call the attention of the Court to the fact 
that it was eight years after Attorney General 
Moody rendered that opinion, that it was acted upon 
by the department, and not until after there was a 
change in the political administration, when another 
political party assumed the duties of the various de- 
partments. All of the old and experienced men who 
were familiar with the conditions in Alaska had 
been removed and their places filled with men who 
had never seen Alaska, and who had no idea of con- 
ditions or knowledge of propogating foxes. After 
President Wilson assumed the duties of his office 
in his first term, and had selected his cabinet, a Dr. 
i. Lester Jones was appointed Deputy Commission- 
er of Fisheries, and assumed the duties of his office. 
He did not wait untii he could visit Alaska and be- 
come familiar with conditions here, but immediate- 
ly attempted to put into operation, some wonderful 
theories formed in his mind with regard to the pro- 
pogation of foxes and the conduct of the Fisheries 
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in Alaska. In delving in the Archives of the De- 
partment, he found a few copies of old letters re- 
garding the granting of permits to occupy some of 
the islands of Alaska for propogating foxes. These 
were permits from year to year, but by further re- 
search, he found this opinion of Attorney General 
Moody. He at once caused a notice calling for bids 
for some fifteen or twenty islands for a five years 
lease for propogating foxes, to be published; the 
minimum price being two hundred dollars per year. 
Bids were submitted on but four islands, namely; 
Carlson, Middleton, Simeonof and Little Koniuji. 

Of the first three, only the occupant of the isl- 
and submitted a bid, and the lease was executed to 
him; but to Little Koniuji, there were two bids. The 
occupant Appellant, through his agent, submitted 
the minimum bid, two hundred dollars per year. 
and Andrew Grosvold, the Appellee, submitted a bid 
of two hundred and five dollars per year and a lease 
or purported lease, was accordingly granted to 
Appellee. 

During the summer of 1914, Dr. E. Lester Jones 
visited Alaska to investigate the Fox and Fishing 
Industries, and upon completing the investigation, 
frankly admits that the attempt to lease the islands 
for propogating foxes was a grave mistake. (See 
report of Alaska investigations in 1914 by E. Les- 
ter Jones, Deputy Commissioner of Fisheries, De- 
eember 12th, 1914, page 116.) 

This is a public document of which the Court 
can take judicial knowledge. Fox farming cannot 
be successful without permitting the foxes to run at 
large on the island, and as Mr. Jones states in his re- 
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port, it will require five years after stocking an is- 
land, before the rancher can hope to get returns. At 
that time, what happens, is that the island is again 
advertised for bids to be leased for another five 
years. It is impossible for the present occupant to 
capture and remove all his foxes. He is confronted 
with the same thing that happened in this case. 


Scme one familiar with the facts can estimate 
how many foxes there are on the island, and within 
the short time the occupant will have to remove 
them, not to exceed half of them can be removed. A 
man with an elastic conscience will figure that he 
ean bid one-fourth the value of the foxes on the is- 
land; secure the lease; dispossess the occupant be- 
fore he can remove half the foxes. He pays one 
year’s vent, goes to work and traps all the foxes he 
cat. duving the first season, he may fail to pay the 
next year’s rent. But he is in possession of the is- 
land, and before the government can dispossess him, 
he has depleted the island of foxes, including the nat 
ural increases since leasing. He is too wise to be 
caught as he caught the other fellow. The result is, 
the first occupant of the island, in order to have any 
assurance that he will secure the lease for another 
term, must bid an amount per year equal to one- 
fourth the value of his foxes, and it must also be re- 
membered that the first occupant has constructed a 
dwelling house and storage houses and other im- 
provements which probably cost him fifteen hun- 
dred or two thousand dollars. The cost of remov- 
ing them and the deterioration of the material 
would be so great that he could not remove them ev- 
en if permitted to do so. 
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It becomes evident tiat the industry cannot sur- 
vive such adverse conditions. It has already been 
severely affected for the ranchers realize that if the 
court sustains this lease, they are subject at any 
time to have their business ruined by some visionary 
whim of a department agent. 

We do not call the attention of the Court to the 
physical conditions surrounding the fox industry on 
the islands of Alaska, with the idea that the Court 
ean legisiate, or that it would or should influence the 
Court in deciding the case against the law, but the 
Court is called upon in this case to interpret a stat- 
ute which in our opinion is capable of two construc- 
tions, one of which will protect an important indus- 
try and.the property rights of those engaged in that 
industry; the other construction will kill the indus- 
try and greatly depreciate the property rights 
which have been acquired thereunder. 

It is our contention that the Court should give 
this statute the construction that will protect the in- 
dustry and the property right connected herewith, if 
such construction will not do violence to the statute; 
that the Court will presume that Congress was in 
possession of all the facts when it passed the legis- 
lation, and that it did not intend to impair the indus- 
try or the property right thereunder, unless the con- 
trary clearly appears from the context of the statute 

If the contention of Appellee is corect, then 
that provision of the statute created two distinct 
classes of right on the various islands. Those is- 
lands which had been occupied for the purpose of 
propagating foxes thereon but had never been leas- 
ed prior to the enactment of that statute, (May 14, 


1858) are not subject to lease and the rights of the 


Page Thirty-Six 


occupant are secured to him by virtue of that statute 
and the department is powerless to interfere with 
him in the enjoyment of those rights; while the is- 
lands which had been leased prior to that time are, 
by that statute, made subject to the whims and ex- 
periments of the department without any rights 
whatever. Notice the wording of the statute: 
“And the islands leased or occupied for the 
purpose of propagating foxes be exempt from the 
operation of this act.” 

It is certainly apparent from the context or the 
statute that those islands that were occupied for the 
purpese of propagating foxes thereon, are exempt 
from the operation of this act the same as_ those 
which had been !eased prior thereto. ‘i is evident 
that no homestead right can attach to either. The 
act protects the occupants of the islands not leased 
the same as those that were leased, from intruders 
locating thereon under the pretext of initiating a 
homestead and this construction of that statute has 
been universally accepted by the inhabitants of Alas- 
ka. Since its enactment there has never been an in- 
stance where any one has attempted to interefere or 
question the right of possession of the occupant of 
one of those islands, whether leased or occupied. As 
we have previously stated, that act abolished the 
evil, which the permit or lease was intended to pre- 
vent, and the logical conclusion would seem to be 
that Congress did not intend to ratify an illegal 
custom, the necessity for which the act effectually 
eliminated. 

But if it was conceded that the act did ratify 
the custom of granting yearly permits or leases to 
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the occupants of those islands to which permits or 
leases had been granted previous to the enactment 
of the statute; that construction could not benefit 
Appellee or render his lease valid, for the reason 
that his lease was not granted in compliance with 
that custom, but the manner in which it was granted 
and the party to whom it was granted, was a radi- 
cal departure from that custom, and it is not reason- 
able to believe that Congress anticipated that the 
Act would or could be so constructed as to authorize 
such a radical departure from the custom which the 
Act is supposed to have ratified. 

Webster defines the word RATIFY—“To mean; 
To approve and sanction; to make valid; to confirm; 
to establish; to settle; especially to give saction to, 
as something done by an agent or servant; as to 
ratify an agreement or treaty. 

To ratify a thing is to accept that which has 
been done and the manner and method in which it 
was done, and any substantial departure therefrom, 
thereafter, renders the ratification void. So it is 
with the ratification of a custom; any substantial 
departure from that custom is void for the reason 
that the thing done was not done in compliance with 
the custom which had been ratified. Neither does 
the opinion of Attorney General Moody (above re- 
ferred to) bear out the contentions of Appellee. In 
the opinion of the attorney, he uses the following 
language: 

“It appears that beginning in 1882 and 
since that time the Secretary of the Treasury 
of the Treasury assumed and exercised author- 
ity to lease various islands in the waters of 
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Alaska for the propogation of foxes. Such ac- 
tion seems to have been without statuatory 
sanction, but in the Act of May 14, 1898 (380 stat. 
40), 413) extending the homestead laws to Alas- 
ka, Congress incorporated the following provi- 
sion: Provided, that the Annette, Pribiloff Isl- 
ands leased or occupied for the propogation of 
foxes, be excepted from the operation of this 
Act. It is not suggested that the authority of 
the Secretary of the Treasury in the premises 
was ever questioned, and such an uninterrupted 
and long continued practise, supported by the 
above quoted statuatory evidence of legislative 
acquiescence seems to clearly establish the auth- 
ority of the Secretary of the Treasury to conti- 
nue leasing, for this purpose such islands in 
Alaska, as had been so leased by him prior to 
the Act of May 14, 1898.” 

This opinion does not discuss the form of the 
lease nor the method of ieasing. The attention of 
the Attorney General was not called to these mat- 
ters, nor does the opinion bear out the contention 
of the Appellee, that the Act authorized the grant- 
ing of a lease to persons other than the occupant 
thereof. All that opinion held, was that the statute 
authorized the Secretary of the Treasury to con- 
tinue the custom of leasing, which, prior thereto, 
was illegal; but it is not intimated in the opinion 
that a substantial departure from the established 
custom of leasing was sanctioned by that statute. 


~ must also be borne in mind that the Attorney 
General, in rendering that opinion, was rendering 
it upon a hypothetical case, presented to him by the 
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Treasury Department. it does not appear that he 
was informed as to the method of leasing, or that 
his attention was called to any of the details, and 
he certainly was not informed as to the reasons for 
first starting the custom. Neither was his attention 
ealled the fact that the statute he was considering 
had abolished the evil which the lease or permit was 
intended to prevent and had that point been pre- 
sented to the Attorney General before ren- 
dering the opinion, it is probable he would have ar- 
rived at the opposite conclusion: but all that opinion 
seems to hold is that the above quoted statute sim- 
ply ratifies the previously illegal custom. 

The evidence clearly shows, (and it is not dis- 
puted by Appellee) that the only custom followed 
by the Department was that of granting a permit 
to the occupant of an island, for a period of one 
year, at the yearly rental of one hundred dollars, 
and that the permit was never granted to any one 
but the occupant of the island. (See testimony of 
J. L. Green, pages 128-129 and 180 of record). The 
evidence also shows that the Treasury Department 
never advertised for bids to lease any fox island in 
Alaska, and never offered to lease one until occupied 
by someone, for the purpose of propogating foxes 
and only to that occupant. 

Appellee is an old timer in that part of Alaska 
and the evidence shows that he occupied several 
islands, using them for propogating foxes, and had 
the Secretary of the Treasury ever advertised for 
applicants to lease any of the fox islands, he would 
have known it. Or if an island had ever been leased 
by that Department to any one but the occupant, he 
would have known it, and would have so stated on 
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ule “vitness stand. 

You will also observe that not one of the islands 
occupied by Appellee was leased. (See report of E. 
Lester Jones, Deputy Commissioner of Fisheries 
for year 1914. Page 116). We submit that we have 
clearly established the fact, that the lease, or pur- 
ported lease, to Appellee, was a radical departure 
fron the custom ot granting permits or ieases prac- 
ticed by the Treasury Department prior to the act 
ot 1598, above referred to, and should the court find 
that this statute ratified the previous custom, it 
cannot sustain this lease for the evidence of both 
Appelant and Appeilee shows that Appellant was 
occupying Little Koniuji, using it for propogating 
foxes thereon, and the legal owner of the foxes and 
improvements thereon, when said island was adver- 
tised to be leased, and when the lease was granted 
and executed; and that Appeliee had no interest in 
said island or to the foxes or improvements situated 
thereon, and no right to the possession thereof. 

It seems to be conceded by Appellee that the 
Secretary of Commerce and Labor had no author- 
ity to lease any fox island in Alaska which had not 
heen lersed prior to the Act of ay 14, 1898. This is 
aise conceded in the opinion of the Attorney Gen- 
eral; therefore, if Little Koniuji Island had not been 
leased prior to that time, this lease, or purported 
lease to Appellee, is void. Appellant in his answer 
(page 18 of record) denies that said island was ever 
leased by the United States, or attempted to be 
leased prior to May 14, 1898, or at any time since 
except the present purported lease to Appellee; and 
a careful examination of the record discloses the 
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fact that there is no legal evidence that said island 
ever was leased at any time prior to the granting 
of the purported lease in controversy. The only 
attempt Appellee made to prove that the island had 
been leased prior o the Act of May 14, 1898, are the 
copies of three unsigned letters addressed to ‘Ru- 
dolph Newman, bearing dates respectively February 
26, 1896, February 24, 1897, and May 12, 1898. These 
three letters with two others, dated respectively 
May 29, 1899 and August 21st, 1900, were ail offered 
in evidence by Appellee at the same time, and are 
marked Plaintiff’s Exhibit “E”. (See pages 178- 
179-180-181-182-183-184 and 185 of Record). The 
letters are exact copies of each other, with the ex- 
cepticn of the dates. There is no signature to any 
one of them. There is no evidence that any one of 
them was ever mailed. There is no evidence that 
Mr. Newman ever received the letters, or any one 
of them, and there is no evidence that Mr. Newman 
ever acted upon them. It is certainly apparent that 
those letters are no evidence that Little Koniuji was 
ever leased prior to May 14th, 1898, or at any time. 
Neither do the certificates attached to said letters 
add anything to their weight as testimony. The 
certificates are the same to each letter. Therefore, 
we will refer to the certificates attached to the first 
letter. The certificate is that of H. M. Smith, Com- 
missioner of Fisheries and is as follows: 

“Department of Commerce, Washington, 

May Ist, 1916. 

“I hereby certify that the annexed is a true 
copy of the original letter to Mr. Rudolph New- 
man, Unalaska, Alaska, dated February 26th, 
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H. M. SMITH, 
Commissioner ofFisheries.” 
(See page 178 of Record.) 


The certificate simply certifies that this is a true 
copy of the original letetr on file in that office. It 
is evident that the original letter was never signed 
or mailed; neither is there any evidence, that the 
yearly rental was ever coliected or paid into the 
United States Treasury. If those unsigned letters 
aie of any value as evidence, they would create the 
inference that the Island never had been leased, for 
had the money been received, the letter would have 
been signed and mailed, and the records of the de- 
partment would have shown that fact. It is a well 
known fact that there is a record of every doilar 
paid into any of the departments, and had Rudolph 
Newman ever paid any rent for said Island that fact 
could have been shown from the records of the de- 
partment, and the date paid. 

We therefore insist that the unsigned letters 
are evidence that Mr. Newman never acted unon 
them, and the island was never leased, and we insist 
had Rudolph Newman ever leased the island Appel- 
lee would have had the certified copies of the records 
of the department showing that it had been leased 
and also showing that the rental therefor hal been 
paid, and the fact that Appellee has produced only 
those unsigned letters, creates a very strong pre- 
sumption that there is no record of the island hav- 
ing been leased, or any rental therefor paid to the 
government; for if such had been in existence, coun- 
sel for Appellee, would have produced it. 
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The Court in its opinion holds that the depart- 
ment had no authority to lease any island that had 
not been leased prior to the act of May 14th, 1898; 
We quote an extract from its opinion: 

“Ag Little Naked (Koniuji) Island at the 
time of the passage of this act, was under lease 
by the Secretary of the Treasury for the pur- 
pose of propogating foxes; it was cleariy there- 
by severed from the mass of the public lands, 
for the manifest purpose that it might be con- 
tinued to be leased as theretofore.” (Page 206 
of record.) 

It is very evident that there is no evidence to 
support the conclusion that Little Koniuji Island 
had ever been leased for any purpose prior to the 
Act of May 14th, 1898, or at all, until the purported 
lease was granted to Appellee and that the Court 
has erred in so holding, and the judgment of the 
Court being based upon that false assumption it 
should be reversed. 

Before leaving this subject, we cali attention to 
the following paragraph of the Court’s opinion: 


“Furthermore, it does ot appear that the 
Defendant is in a position to question the right 
or authority; whatever rights he or his princi- 
pal may have had were those of a trespasser on- 
ly, and he or his principal were fully advised on 
the intention to lease the island and submitted 
bid theefore.” (Page 207 of Record). 


This is the first time we have ever seen the prin- 
cipal announced, that a person occupying a part of 
the public domain, engaged in a lawful and laudible 
occupation or industry, was estoped from defending 
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his rights, whatever they were, because he was oec- 
cupying a part of the public domain. 

If the principle above stated, by the Court, is 
the law, ninety-five per cent. of the property rights 
in Alaska is in a perearious condition. 

liver since the discovery of gold on the public 
domain in California, the courts have consistently 
held that while a person on the public domain with- 
eut statutory authority, is technicaily a trespasser, 
that no one but the United States Government can 
raise that question, and that another party claiming 
the right of possession, cannot prevail on the weak- 
ness of his adversary’s right, but on the strength of 
his own right, and that before he can prevail, he 
must affirmatively establish by a preponderance of 
the evidence, that he has a better right to possess- 
ion than the defendant; In this case before Appellee 
ean prevail, he must establish the validity of his pur- 
ported lease by a clear preponderance of the evi- 
dence, if he fails to establish the validity of the lease 
by a clear preponderance of the evidence, he has 
failed to show that he had a better right to the is- 
land than Appellant, and he must fail in his suit. 

The fact that Appellee exhibits a purported 
lease signed by some agent of the United States does 
not change the rule of law, and we insist that Appel- 
lant cannot be disturbed in his possession of the is- 
land, until Appellee has affirmatively shown first; 
That the Department of Commerce and Labor was 
authorized by law to lease the island; Second, that 
it had a right to lease it to some one other than the 
occupant thereof, or that Apppellant was not occu- 
pying the island at the time the lease was granted; 
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Third, he must show that the party signing the lease 
on behalf of the Government was duly authorized to 
so sign, and in case he shall fail to establish any one 
of the three propositions, he must fail in his action. 

The Court in its opinion seems to hold that the 
fact that Appellant tendered a bid for the island 
estops him from questioning the validity of the lease; 
We certainly cannot agree with the Court in this 
contention, Appellant explained in his answer, that 
he made the bid in order that he might not be dis- 
turbed in his possession. Here in Alaska, owing to 
the remoteness of the Courts, and expense of litiga- 
tion, it was much cheaper to pay the two hundred 
dollars a year, than be forced into litigation, and in 
this case, it would have been cheaper to have bid five 
hundred dollars per year than defray the cost of this 
suit if successful, and it was possible the Court 
would hold that the Department did have a right to 
lease the island to the occupant thereof, in which 
case if he did not tender the minimum bid, knowing 
it was offered for lease, he might be estopped from 
questioning the validity of a lease granted some one 
else on the ground that he had waived his right by 
not tendering to the Department the minimum for 
which it was offered to be leased, and we contend 
that instead of the fact that Appellant tendered a 
bid being against him, that it shows good 
faith on his part, and should be decidedly in his 
favor. 


Regarding the foxes and other property on the 
islands belonging to Appellant at the time the court 
rendered its judgment, granting a preemptory in- 
junction without giving Appellant any time what- 
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ever to remove the same, is certainly a mistake and 
is a confiscation of Appellant’s property. 

The evidence clearly shows, by Appeliant and 
his witnesses and by one of Appellee’s witnesses that 
*ppellant had about one hundred and thirty pair of 
foxes on the island when the Court granted the pre- 
emptory injunction, which were worth nine or ten 
thousand doliars and improvements werth a theus- 
and dollars or more; that Appeilant had on the is- 
land, at the time the Court granted the preemptory 
injunction, about 180 pair of foxes, worth approxi- 
mately ten thousand dollars; Appellant testified as 
follows: .(Pages 85 and 86 of Record): 

@. How many foxes are on the island now? 

A. Approximately 130 pair. 

Q. How many were there in March of this 
year? 

A. Approximately about 70 pair (see page 85 
of Record) ) 

And on page 86, Appellant testifies as follows: 

Q. How long a time would it take you to get 
180 foxes off? 

A. Two trapping seasons. 

Q. You say there are 130 pair on the island, 
now that includes the increase of the breeding sea- 
son this spring? 

A. I mean to say at the present time there are 
130 pairs of foxes as far as I know. 

Q. Did you ever make any agreement with 
Grosvold that you would relinquish the island to him 
or any of the foxes upon it. 

A. I did not. 

Page 75 of Record Appellant testifies as follows: 
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“A. We would have a breeding season in June 
which would be an increase of one hundred per cent 
so in answering that question I would have to go to 
answer it including the increase.” 

I quote the above to explain how Appellant had 
one hundred and thirty pair of foxes on Little Koni- 
uji Island in July, when the case was tried when he 
only had seventy pair of foxes on the island in 
March of that year. 


The evidence is uncontradicted that the pelts of 
mature foxes are worth sixty dollars apiece, and the 
value of seventy pair (one hundred foand rty pelts) 
at sixty dollars per pelt is worth eight thousand four 
hundred dollars, and the young foxes would be 
worth not less than two thousand dollars, making 
the total value of the foxes on the island, at the time 
tne judgment was rendered, which belonged to the 
Appellant, worth the sum of ten thousand four hun- 
dred dollars. 


These facts are not disputed by Appellee, but he 
does make an effort to show that one Cheley Col- 
well was authorized by a corporation by the name of 
yr Fox Company, to treat with Appellec and thet 
he did agree to give Appellee all the foxes left on the 
island after September First, 1914, and attempted to 
further show that the foxes on the island really he- 
longed to the said Fundy Fox Company, and in at- 
tempting to do this, Appellee, has incumbered the 
Record with a number of letters and the articles of 
incorporation of the said Fundy Fox Company and 
with other documents, none of which connect the 
said Fundy Fox Company with the foxes or improve 
ments on the island or tend to show that said com- 
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pany had any interest in said foxes or improvements 
on said island, neither do they show that the said 
Chelcy Colwell had any right to negotiate with Ap- 
pellee in any manner whatever, with regard to the 
foxes or improvements on said island. 


Appellee also took the deposition of F. E. Wil- 
hams, a resident of St. John’s, New Brunswick, Can- 
ada, but this deposition is positively against him, it 
wil be remembered that the F. E. Williams is the 
author of some letters, above referred to, which was 
introduced in evidence by Appellee; We quote from 
the testimony of F. E. Williams, beginning on page 
169 of Record. 


“Answer to Interrogatory No. 4, I was sec- 
“retary and manager at the east end of Fundy 
“Fox Company, unincorporated. 


Quoting from page 170 of Record. 
“Interrogatory No. 5. Was the Fundy Fox 
“Company dissolved and succeeded by Fundy 
“Fox Company Limited? 
“Answer to Interrogatory No. 5, Yes. 


“Interrogatory No. 9. State whether or 
“not the Fundy Fox Company was engaged in 
“the propagating of foxes on Little Koniuji Is- 
“land of the Shumagin group, Territory of Alas- 
“ka, during the period mentioned in interroga- 
“tory two or any part of said period? 


‘Answer to Interrogatory No. 9. No, never. 
“Interrogatory No. 11. After the dissolu- 
“tion of the Fundy Fox Company and the suc- 
“cession thereto by the Fundy Fox Company, 


